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REDD-Plus INFORMATION -30-
Land Use Issues in the Context of REDD+
By
U Sein Thet
Project Coordinator, ITTO REDD — Plus Project

1. The Union of the Republic of Myanmar includes 135 national races and has a population estimated in
2015 at 55 million people. Myanmar is primarily an agricultural country with about 70 percent of the population
residing and earning their livelihoods in rural areas. Land 1s major source of social and political status as well
as economic power for a large proportion of the population. Economic development centered on use of land
resources has been a primary focus of successive ruling bodies from the British colomial era to now.

2. Until 2012, no important new land laws had been promulgated since the 1953 land Nationalization Act
and 1963 Tenancy Act. Under these prior laws, the Government had formed the Central Committee for the
Management of Vacant land, Fallow land and Waste land for the expansion of agricultural land use through
the State-owned organizations and cooperatives, societies, joint-ventures, other organizations and individuals
that had purposes to obtain and use agricultural land for commercial purposes. In accordance with the
Constitution, Pyithu Hluttaw, Amyotha Hluttaw and pyidaungsu Hluttaw, Myanmar land legislation evolved
after 2011 January 30. The bill of Farmland Law was approved by Pyidaungsu (Union) Hluttaw and the
President enacted as Farmland Law on March 30, 2012, The new Farmland Law has its companion law
namely “The Vacant, Fallow and Virgin Land Management Law™. This companion law was enacted on
March 30, 2012. According to these laws, the Govermment has the right to permit the utilization agnicultural
and vacant, fallow and virgin land to Myanmar citizens, local national investors, Government Departments
and agencies, non-government organizations, investors who obtained the permission to carry out businesses
of mutual benefit with any Government department or organization under the Foreign Investment Law, and
other investors who obtain permission to carry out joint venture businesses with Myanmar nationals under
the Foreign Investment Law.

3. With the existing constitutional provisions and rights, laws, rules and procedures brought out by various
ministries, department and institutions of the republic of the union of Myanmar continue to be in force for
taking decisions on land use changes, the Government commits to strengthen and clarify safeguards in these
proceedings to protect all existing land user rights. Added safeguards will include marking the proceedings
more transparent by requiring more extensive official public notice and public display of the application to
change land use with a proposed land use map that is easily understood by all land users and inhabitants in or
near the affected area. This public display will continue for a reasonable period of time and be followed by an
open and transparent public consultation process at the local level in which all affected men and women in the
area may register approval or opposition with reasons regarding the proposed land use change prior to any
decision being made.

4. Added safeguards to protect all existing land users and land use rights from harmful potential impacts
nclude:;

- Prior to consideration of the application, the authonzed department of the concerned land administration
body will prepare an updated land use map at the village level for the affected area to verify current occupancy,
land use, land tenure, land cover, protected areas, encroachments, and other relevant socio-economic land
use mapping information. Map preparation will be based on participatory land use, aping and consultation
techniques to assure that all men and women living in the affected village area are fully aware and informed of
the potential impact of the proposed land use change.
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- Protection of existing agricultural land, including shifting taungya and other traditional farming methods,
from land use conversions in order to assure food security, meet consumption needs of the growing population,
their dependents, and protect existing livelihoods of current land users.
- Protection of shared environmental resources that benefit the surrounding communities.
- Protection of all legitimate existing land tenure and land use rights, whether currently registered or not.
- Balancing of land use development and environmental requirements with feedback from the public for
changing land use classifications with the objective to reduce potential land conflicts.
5. There are various ministries for conducting land administration and land management in the Country. For
example, Ministry of Agriculture and Irrigation manages agricultural land, Ministry of Environmental
Conservation and Forestry manages forest land ( Permanent Forest Estate which included Reserved Forests,
Protected Public Forest and Protected Areas System) and the Ministry of home Affairs, other than for
purposes of agriculture and forestry. Land administration records and registers are now kept by each concerned
ministry and department according to their individual needs. The registered holdings status of land rights and
the cadastral maps showing registered land parcels of urban land (except in Yangon City, Mandalay City and
Nay Pyi Taw City) and of agricultural and vacant, abandoned fallow and virgin (VFV) lands are kept by the
Settlement and land Records Department (SLRD) under the Ministry of Agriculture and Irrigation. The
registered holdings status of land rights and the cadastral maps showing registered land parcels of urban land
in Yangon City, Mandalay City and May Pyi Taw City are kept and managed by Yangon City Development
Committee, Mandalay City Development Committee and May Pyi Taw City Development Committee
respectively. The Government recognizes that the existing land records and registration systems of the various
ministries and departments need more effective and transparent coordination, management, standardization
and shared reporting among the different ministries and departments at all levels of Government so this
information will be readily accessible to all stakeholders for marking effective land use plans, investments and
land use decisions.
6. The government of Myanmar commits to adopt and administer a comprehensive land use policy that
protects the legitimate rights of all existing land users whether registered yet or not, applies to all land
classifications and land uses, and priorities balanced economic development that benefits local populations
and small holder farmers based on principles of sustainable land management and sustainable forestry
management. Preparatory to making new District level land use plans, the Government commits to update
existing land use maps through the township and village tract level governments to verify current occupancy,
land use, land tenure, land cover, protected areas, encroachments, and other relevant socio-economic land
use planning information in each village based on participatory land use mapping and consultation process
open to all men and women living in each affected village area.
Criteria for prepanng the proposed new District land use plans include:
* Open, free and transparent access to land use planning records and integration of National, State/
Regional and Local Land Use Plans;
s Utilization of “bottom-up” approaches to refine land use plans;
e Transparent decision making processes relating to land use and land tenure;
* Township, village tract, and village level notice and comment procedures developed and utilized
specifically for land use planning purposes;
* Recognition and incorporation of existing land use classification mechanisms;
¢ Highlighting areas where changes in existing land use classifications are desired or rational based on
existing conditions;
* Non-binding agro-ecological zoning in order to assist with decision making regarding appropniate
classification and use of land in rural areas;
* Periodic updating of land use plans to reflect changes over time;
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¢ Development of effective and efficient mechanisms to challenge land use decisions;

Toidentify and safeguard all legitimate existing land user rights prior to making land use change or new
land use allocations, the Government commits to update existing land use maps and plans and verify
current occupancy, land use, land tenure, land cover, protected areas, encroachments, the potential
impact of proposed land use changes, allocations or concessions, and other relevant socio-economic
information through a participatory land use planning process.
7. Among other critena, ESIA are expected to include evaluations of compliance with applicable due process
rights respecting existing land users inside or near to the proposed lease or concession area: the need to
identify and preserve existing environmental and natural resources that benefit all adjacent land users: ready
accessibility to an impartial dispute resolution mechanism for all affected land owners, and guarantee that any
forced relocations of households shall not take place until suitable replacement the land, infrastructure, and
housing of equal or higher value has been fully constructed.
To resolve farmer complaints and sustain investment in the rural economy, the Government commits to apply
measures to regulate fair and equitable terms and conditions in agribusiness operations before agribusiness
projects implemented, as follows:

. Required verification of operational records of companies making applications for agri-
business concessions.

2 Conduct environmental and social impact assessments before projects commence and at
regular intervals during project operations;

= Oversee company implemented pilot projects to assess most suitable farming and contracting
model for local conditions;

. Require company provided social security contributions for farmers as part of growing
CONLracts;

. Use short term leases until company compliance with lease terms and conditions is proven
whereupon substitution of longer term leases may be considered; and

. Require clear stipulation of mutually beneficial arrangements in growing contracts, including

land use, crop profit sharing and crop prices.

The Govemment recognizes a widespread need across the country for readily accessible, impartial mechanisms
to hear and resolve potentially large numbers of disputes conceming land. There are many potential kinds of
disputes over land involving different issues and points of view, including families, neighbors, farmers, associations
of citizens cooperatives, businesses, government agencies, as well as need by all for an institutional mechanism
that can authoritatively interpret and resolve disputed points in applicable laws.

8. The broad range and large potential volume of land disputes at different levels of society also requires a
broad range of solutions, including voluntary and binding arbitration at the local level, as well as formal
tribunals in all parts of the country. In response, the Government commuts to research, develop and make
available a broad variety of impartial mechanisms, both formal and informal, that are readily accessible to all
levels of society throughout the country. Appropriate policy safeguards include providing farmer associations
with the power to solve their own land conflict issues, clear identification of who can act as legally recognized
land users’ representatives to defend their nights, and Government guarantee of independent legal representation
for farmers, other land users and companies. The Government is responsible to establish and administer the
necessary laws and regulations that govern recordkeeping, availability, public access and the use of legally
authentic land information in all aspects of the land acquisition and allocation process as part of overall land
use policy. The international standard for access to this information is the same for all natural persons, legal
entities, and government bodies that hold rights to land and that are legally entitled to conduct transactions
concemning land. Every person uses land in some way for shelter, food, livelihoods or other important personal
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purposes. Accordingly, keeping up to date records of complete and correct land information for all usage
rights to all classifications of land for all entitled men and women is a pre-requisite for defining and solving
compensation, restitution and resettlement issues that arise during government acquisition and allocation of
land for public purposes.

9. There are different kinds of indigenous communities in Myanmar such a Kachin, Kayah, Karin, Chin,
Naga, Shan, Rakhine, etc. These upland ethnic communities also have their own customs and methodologies
for formal recognition of land tenure and cultivation rights for their food security. Since ancient times, each
indigenous community has self-administered land allocation, land tenure rights and the inheritance of land
tenure rights through their village headmen or the elders of their communities according to their customary
laws. Ethnic group traditional land use procedures and rights are not yet fully reflected and protected in the
Govemnment s current laws and records of land use rights. Further, traditional ethnic group institutions are not
able to solve disputes about traditional land use and ownership rights with respect to outside interests. Into
the Union level legal framework to protect these rights and to provide ready access to the impartial dispute
resolution mechanisms available to all citizens of Myanmar for land dispute resolution.

10. To assure complete and correct recognition of the land tenure rights of individual men and women or
communities who cultivate customary ancestral land, or terraced cultivation land, or rotational and shifting
cultivation on fallow land, the Government also commits to include indigenous group authorities and elders in
the decision-making, monitoring and dispute resolution mechanisms used to carry out this work. For all
ancestral land, customary terrace cultivation land or rotational fallow land cultivated by indigenous groups
that is situated in lands now classified as Forest land or Vacant, Fallow or Virgin land, the Government
commits to temporarily discontinue allocation of these lands to any other land users until after such time as the
Government has reclassified and registered all indigenous group land use rights for these lands according to
the provisions of land use policy and the new national Land Law to be enacted based on land use policy. To
enable recognition and registration of the customary land tenure rights of indigenous ethnic groups, and to
protect and conserve forest land and the environment, the Government also omits to reclassify the customary
rotational fallow farming system and the shifting system as permanent farming systems.

11. For the purpose of more efficient land use management in areas inhabited and cultivated by indigenous
ethnic groups, the Government commits to incorporate use of traditional indigenous ethnic group dispute
resolution institutions into the new national Land Law or resolving land disputes affecting indigenous ethnic
group land use right. The Government further commits to establish the right of each indigenous ethnic group
to organize and administer such institutions by appointment of efficient men and women who are respected in
their community in accordance with the guidelines of the policy and National Land to be established based on
land use policy. Throughout Myanmar, the majority of people are farmers. Since most women are participating
in cultivation and work together with men on the farmland to secure their family livelihoods and food security,
most women also need to obtain and secure equal and legally protected rights to land tenure and land use
management. Some women face discrimination in obtaining the right of succession and possession of land
and personal property of family when they are divorced, and most women are unable to obtain the right of
succession to inherit land personal property after the death of a husband or parent.

12. In some indigenous communities such as Mon, Shan, Rakhine, some tribes of Kachin, and Myanmar
Buddhists, women are entitled to ownership and succession rights to land personal property, and also enjoy
equal tenure and land use management under their Customary Laws. However, women who are members of
other indigenous communities such as Chin (Seyin), Kayan, Padaung, Kareni, Karen, Naga, Lisu, Jinphaw,
Maru, and Paloung are discriminated against by their Customary Laws in decision-making processes, land
tenure, inheritance and management of land use rights, and in the matters of partition and succession of land
use rights after divorce, even though they also contribute to secure the livelihood of their families by undertaking
cultivation activities. Despite these guarantees, women's land tenure and land management rights are suill
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discriminated under Customary Laws, and provisions guaranteeing equal rights and protections under the
Law to every woman are not yet included in the existing Land Laws. Therefore, the government commits to
establish women’s equal land tenure and land management right in this national land use policy and in the
umbrella national Land Law to be developed based on land use policy without discrimination based on
gender. Myanmar is now deeply engaged in a long term process to develop and apply new governance
policies, legislation, procedures, and implementing mechanisms that effectively address and resolve the broad
range of complex land use management and land tenure issues that arise during transition from a command
economy to a market based economy.

13. Timely application of concrete solutions to today s land issues will depend on collaborative research,
capacity building, targeted use of limited financial resources, and partnering of public and private sector
stakeholders, international donor organization of the detailed procedural measures that this policy recommends
in real world conditions in Myanmar. Accordingly, the Government commits to reach out and establish
effective partnerships with all good-faith national and interational stakeholders to accelerate application of
this policy through development of the Umbrella National Land Law at one level and researching and piloting
the specific implementation measures recommended in land use policy at another level. This “bottom up™
problem solving approach will help assure that legislative development process properly encompasses and
enables the best available solutions to Myanmar’s land issues to go into practice as soon as evidence based
research, pilot project implementation results, institutional capacity building and training, and properly scaled
allocation of resources clear the way to proceed.

Reference — National Land Use Policy (6" Draft), 2015.
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